From:
Janelle Kingsley [mailto:kingsley@comtch.iea.com] 

Sent:
Saturday, June 27, 1998 8:56 PM

To:
BOLLINGER-L@rootsweb.com
Subject:
Court action re: Anna Maria Bollinger

Here, Bollingers, is the audit of the execution of Jacob Bollinger’s Will, which I put on the list yesterday, as it relates to Jacob, Jr.’s care of his mother.  The ?’s are places where I couldn’t identify the words.  It’s really fun reading.  :) Jan P.S.  I will be traveling to York County to do research the second week of July. Intend to check out St. Lischy’s church records.  Does anyone have any other suggestions?  Are there any Bollinger relatives still in York that I could meet with?

December 14th 1847

Bollinger

The undersigned the Auditor appointed to settle and adjust the exceptions to the account of Jacob Bollinger Administrator of Anna Maria Bollinger deceased respectfully submits the following report—

Jacob Bollinger as executor of his fathers will was directed to put at interest a certain portion of his fathers estate which amounted to $1954.28 ½ and to pay the interest to his mother Anna Maria Bollinger during her life: he was also the owner of a farm and mill property which were charged with furnishing her certain articles the produce of the same annually during her life which one estimated at $46.00 per annum, on the death of his mother Jacob Bollinger became her Administrator and filed her Administration account to which some of her other heirs filed exceptions and because he has taken a credit for boarding her, washing for her, nursing and attending to her in her sickness; because he has not charged himself with the Interest on the fund set apart for her use which it is alleged he did not pay her and because he had not charged himself with the articles charged on the farm and Mill Property which it is alleged were not delivered to her. On the hearing of these exceptions a good deal of evidence was given the notes of which are herewith reported.—The accountant relied on four acquittances executed by the Decedent which if valid discharge him from all accountability for the interest and articles prior to the 16th day of May 1845 to balance the acount from that time to her death he relied on the services tendered by him and his family to her, during that period—

Though not technically correct I shall for the sake of Convenience call these acquittances releases—The principal questions for the determination of the auditor are those relating to the validity of the last three releases (the first one is not disputed) and the value of the Services tendered to the decedent.  It is not pretended as I understand that the accountant (????or) made formal settlements with his mother and paid the balances due to her when he took releases from her, but that as she lived on the same property with him, had her cooking and washing done by his family and was mainly supported by the funds in his hands, she was satisfied with what she got and released him from the balance—This she had a right to do, and if there is nothing in the case from which the inference of fraud or imposition on his part, or of ignorance, mistake or incapacity on her part can be legally drawn the releases given in evidence must cover everything up to the 16th of May 1845.

It is contended that the evidence discloses enough to require the auditor entirely to disregard the releases to which David Shultz is the subscribing witness.  In view of the degrees of Credit which the law attaches to such instruments of evidence of the legal presumption in favor of their fairness and of the amount of evidence required to invalidate them - I can not treat them as nullities for the reasons alone which are urged against the whole batch.  They are all impeached for reasons founded on the conduct of the accountant as developed in the evidence and as the fact that David Shultz scrivener who drew them, and who is the subscribing witness, was at the time an habitual drunkard  -- If alive (or alone) Shultz would be a competent witness to establish the releases Gebhart v Shaidte 15 Sept of 35.  It may be doubted whether the report showing that he had been declared an habitual drunkard  was admissable  It is not denied that habitual drunkeness often produces  that total depreciation? of minds in which all re?ain for truth and honest is lost—To do many other vices -- yet there are (???????) (????????) instances of partial exemption from universal immorality in these  (????) are far from in particular vices—

I take the rule to be that the existence of the affect must be proved and that it is not consistent to prove the existence of causes which sometimes or may usually produce the effect—When it can be shown that the witness  has the immoral character which the law permits to be given In evidence to impeach his credibility it is enough to prove it and the cause of his having such characteristics as defines the issue being tried entirely unimportant --- Even female prostitution which almost always destroys the witness moral character can not be proved to discredit a witness Brendlochs v McIlvaim 10 S & R 285 Gilchrist Kickee 4 Watts 381  Be this however as it may and bowing to the evidence that Shultz was an habitual drunkard and a homeless wanderer all the weight to which it can possibly be entitled and is together with every other Consideratoin furnished by the evidence against the Validity of the releases falls short of what is my judgment necessary to overturn them—

There would have been propriety in having selected a more unexceptionable to write and attest the releases executed by the old lady but the accountant can hardly be expected to be more fastidious in the selection of a scrivener than he was in that of a teacher of his children and in sending them to Shultz’s School he was not below the moral tone of the neighbourhood who engaged the teacher.  It is said that the last release is void because it appeared from the testimony of Anna Mary Bollinger that it was not read to the old woman and that she did not know what she was signing.  The witness only said that she does not know that it was read, that it might have been read, Besides she fixes the time of the execution of the paper to which she refers at a period anterior to the last release—The validity of the last release is also contested on the ground that at the time of its execution the old lady was mentally incapable of executing a release of her interests binding in law.  The evidence on this branch of the case would at first sight appear to be rather meager.  It may appear demonstrable that if her mind had become greatly impaired, more full proof was not made of it, but it is not more remarkable than the absence of all proof of her being of Sound mind, although a considerable space of time intervened between the day when her mental competence was attraction? ??? the next meeting of the ??????? all the circumstantial evidence however on the subject would lead one to infer that her mind would most likely be impaired all the direct evidence goes to that that it was—

She was eightyfive years old when she died the last years of her life seem to have been but little short of second childishness and In????? oblivion.  Although she could read she was not seen with a book in her hand for twelve or thirteen years before her death—and it would seem that her mind was not ?????? or exercised in any other way ??? spinning which seems to have been her last manual occupation had long been ??????? -- In the feebleness of age her mind and body sunk into inactivity and it is probable that it was to stimulate and excite both, under the torpor that had stolen over them, that she took so much snuff --- Her brother says her mind was short, she was old and very forgetful.  She could not keep a straight ???????? if you stated such a thing she could not get along with her story.  Another witness stated that she confounded the business and occupations of the seasons, can such a season of such an age and suffering such effects of age be competent to make a deed disposing of and releasing her property ??? conclusion from the evidence that she was not then competent is more than a preponderating? probability, that she was competent is to my mind extremely improbable.  If she did in the prior releases release the accountant from his indebtedness to her, without receiving an equivalent, she could not continue to do so after she had ceased to be competent for that purpose - I have therefore rejected the last release and charged the accountant with the interests and articles which became due after the 16th of May 1843, the date of the third release allowing him what I think a fair compensation for keeping his mother from that time to her death and for his services to her during her sickness, taking into consideration also her income from other sources—She was entitled to certain articles to be delivered to her annually which were charged on two forms conveyed to her sons John and Jacob Bollinger, the annual value of which is estimated at $46.00.  As the accountant has not charged himself with any accerased? coming from the proprietors of those ????? it is presumable that the old lady received the Articles herself which were used in supporting her.  There is also some evidence tending to show that those articles were delivered to her.  I therefore find that the accountant should be charged with a balance in favour of the Estate of $250.00 and recommend that he be directed to pay the costs of the Audit.

All which is 

respectfully submitted

Jacob 

Campbell

Auditor  6 days     $12.00


????? ?????      4.00



Clerk
      2.00







Which ?????? being 

Presented to the court ?????? of and ???????? ???? and ????? and direct that the same be ?????? of ?????? ??????????

